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SIMPSON & DEARDORFF WELCOMES NEW ATTORNEY

Attorney Francesca Gatto is originally from Pewaukee, Wisconsin. She LIRS

attended the University of Wisconsin — La Crosse where she earned her
Court of Appeals

undergraduate degree in organizational and professional communication Clamies 2 golicaiion

of “Violation of Laws 2.3
Policy Exclusion in
Accidental Shooting
Case

in 2023. She received her Juris Doctor degree from Marquette University
Law School in May 2026. While in law

school, Francesca participated in Moot
Supreme Court Finds
Safe-Place Protection
Applies To Employees 46
Of Independent
Contractors

Court and interned with Judge Laura
Crivello in the Milwaukee County

Circuity Court felony division. She also

served as a 1L orientation leader and
the social media chair for the Labor and Court of Appeals
Reverses Negligent
Design Verdict:
Knowledge is Critical

Employment Law Society. 67

Please join us in welcoming Francesca

to Simpson & Deardorff!

S&D ASSOCIATES VOLUNTEER AT HAWS

Last month, attorneys Nick Harkness, Jackson Thiel,
and Dan Yeh rolled up their sleeves to help HAWS
(Humane Animal Welfare Society) of Waukesha
County with landscaping duties and fransport
vehicle maintenance. This volunteer experience
was a nice break from their day-to-day duties to

support a worthwhile cause.

320 EAST BUFFALO STREET, SUITE 300 | MILWAUKEE, WI 53202 | 414-273-8550 | WWW.SIMPSONDEARDORFF.COM

Page 1



S SIMPSON &
& DEARDORFF

COURT OF APPEALS CLARIFIES APPLICATION OF “VIOLATION OF LAWS”
PoLICY EXCLUSION IN ACCIDENTAL SHOOTING CASE

Ilzrael Westbrook v. American Family Insurance Company, et al., No. 2025 AP 1426 (Wis. Ct. App. May 14, 2026).

By Jackson Thiel

This case arises out of an accidental shooting that occurred at a residence (the “subject property”)
owned by the defendant, Daniel Jones. On the date of the incident, Daniel Jones's twelve-year-old
son, Kahmeron Jones, was at the subject property with thirteen-year-old Izrael Westbrook. Kahmeron
got access to his father's unlocked firearm and accidentally discharged the weapon, injuring
Westbrook in the ear. Both boys contended that the discharge was accidental; however, Westbrook's
parents contacted the police, and Kahmeron eventually pled guilty to a misdemeanor for possession

of a dangerous weapon by a person under the age of eighteen. At

the same time, Westbrook brought a civil lawsuit against the Joneses
and their home insurer, American Family Mutual Insurance American Family denied coverage

) ) ) ) ) under the “violation of laws”
Company (“American Family”), arguing that Daniel negligently
] ‘ ) exclusion, which stated the policy
enfrusted the firearm to Kahmeron and negligently failed to secure . .
excluded “any occurrence arising
the weapon. American Family denied coverage under the out of, resulting from, or in

“violation of laws” exclusion, which stated the policy excluded “any connection with a ‘violation of any

occurrence arising out of, resulting from, or in connection with @ ....ninal law for which any insured

‘violation of any criminal law for which any insured ... is convicted ... is convicted or adjudicated.”

or adjudicated.’” The circuit court agreed with American Family,

and Westbrook appealed.

On appeal, Westbrook attempted to argue the policy language of the “violation of laws™ exclusion
was ambiguous, and therefore, coverage should be granted in favor of the insured. Westbrook first
argued the term “criminal law” was susceptible to different meanings and that a reasonable insured
would not interpret the exclusion to apply to “any and all laws that fall under the [c]riminal [c]ode.”
The court rejected this argument, stating the exclusion explicitly states that it comes into play when the
insured is convicted of violating “any criminal law.” The court said this was unambiguous, and while
the insured may not be knowledgeable about the full extent of the criminal code, the policy was clear

that any criminal conviction suffices for the exclusion.
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Westbrook next attempted 1o argue the phrase “any

occurrence arising out of, resulting from, or in connection with”

was ambiguous.  Westbrook argued the phrase could be The court concluded that since the

interpreted to only include “the act ... that begins or starts the violation of laws” exclusion
. . unambiguously excluded coverage,
unbroken chain of causafion.” Here, Westbrook attempted to
Westbrook’s last argument was moot.
argue the chain of causation started when Daniel left the guns

unlocked to later be found by Kaohmeron. The court noted the

independent concurrent cause rule provides that “where there

are multiple causes for a loss, some of which are insured and others of which are excluded, the insured
risk prevails over the excluded risk.” American Fam. Mut Ins. Co. v. Schmitz, 2010 WI App 157, § 24, 330
Wis. 2d 263. However, the court stated Westbrook's argument was defeated because the rule requires
the covered cause “must provide the basis for a cause of action in and of itself and must not require
the occurrence of the excluded risk to make it actionable.” Smith v. State Farm Fire & Cas. Co., 192
Wis. 2d 322, 332, 531 N.W.2d 376 (Ct. App. 1995.)

Finally, Westbrook argued the policy exclusions themselves lead to ambiguity, particularly the two
separate exclusions related to “imputed liability” and “parental liability.” The court rejected this
argument that the policy insured against “occurrences” and not specific claims or theories of liability.
Accordingly, the fact that exclusions addressing imputed and parental liability were inapplicable did
not mean that it would be reasonable for an insured to assume no other exclusion might apply to bar
coverage. Second, the court said Wisconsin courts are to “analyze each exclusion separately,” and
that the “inapplicability of one exclusion will not reinstate coverage where another exclusion has
precluded it.” American Fam. Mut. Ins. Co. v. American Girl, 2004 W1 2, | 24, 268 Wis. 2d 16. The court
therefore concluded that since the "violation of laws” exclusion unambiguously excluded coverage,

Westbrook’s last argument was moot.

Takeaway: The “violation of laws” exclusion can be an effective tool for insurers to challenge coverage
if an insured has been convicted or adjudicated of a crime for the same occurrence. Additionally,
while plaintiffs may attempt to read in ambiguity across a policy, the inapplicability of one exclusion

will not reinstate coverage when another exclusion has precluded it.
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WISCONSIN SUPREME COURT FINDS SAFE-PLACE PROTECTION
APPLIES TO EMPLOYEES OF INDEPENDENT CONTRACTORS

Estate of Lorbiecki v. Pabst Brewing Co., 2026 WI 12, 419 Wis. 2d 755, 33 N.W.3d 800.

By Daniel Yeh

This case arises from the asbestos exposure of Gerald Lorbiecki,

a steamfitter who installed and repaired pipes at facilities over

. . o
his decades-long career. One of those facilities was the Pabst The jury apportioned Pabst 22% of the

Brewery (“Pabst”), where Lorbiecki was hired by an independent liability and awarded compensatory
o ] ] damages and $20 million in punitive
contractor to cut out existing insulated pipes and replace
damages against Pabst.
them—a method that caused asbestos dust from the insulation

to become airborne. After being diagnosed with mesothelioma,

Lorbiecki brought a suit against Pabst and many other businesses

and independent confractors, alleging both common-law negligence and safe-place liability.

The circuit court dismissed Lorbiecki’'s negligence claim at summary judgment but left intfact his safe-
place claim. Lorbiecki passed away prior to frial, and the jury found Pabst and four other companies
liable for Lorbiecki's injuries; three of the other companies were dismissed by stipulation. The jury
apportioned Pabst 22% of the liability and awarded compensatory damages and $20 million in punitive

damages against Pabst.

Post trial, the circuit court granted the plaintiff’'s motion to impute 20% of one company’s liability to
Pabst. Pabst moved post-trial to set aside the verdict and reduce the punitive damages award. While
the court declined to set aside the verdict, it reduced Pabst’'s compensatory damages to $5.5 million.
Then, the court allocated 42% of the liability to Pabst, equaling roughly $2.3 million in compensatory
damages owed by Pabst. The court then calculated Pabst’s punitive damages by doubling the
compensatory damages allocated to Pabst, arriving at a reduced punitive damages amount of $4.6

million, for a total verdict against Pabst of $6.9 million.

Pabst appealed the verdict and argued that the circuit court erred by granting Lorbiecki’'s post-verdict
motion to impute the 20% liability of one company under Pabst’s verdict. Lorbiecki cross-appealed
the reduction in the punitive damages award, arguing that the circuit court (1) erred in its application
of the punitive damages statute, and (2) misapplied the meaning of “recovered” in section 825.043(6).
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On cross-appeal, the court of appeals agreed with Lorbiecki and held that section 895.043(6) requires
“double the total, recoverable compensatory damages after any statutory caps are applied[,]” not

doubling only the defendant’s apportionment of the compensatory damages. Pabst petitioned the

Wisconsin Supreme Court for review.

The Supreme Court addressed three issues: (1) whether Pabst was The majority reasoned that Pabst, as

entitled to judgment as a matter of law under Wisconsin's safe-
the brewery owner, owed a non-

place statute; (2) whether the evidence was sufficient to submit delegable duty under the safe-place
punitive damages fo the jury; and (3) whether the court of = siqnite to frequenters, which included
appeals correctly applied the punitive-damages cap in Wis. Staf.  employees of independent contractors
§ 895.043(6). The Supreme Court affirmed on the first two issues like Lorbecki.

but reversed on the punitive damages cap.

As to the first issue, the majority held that a reasonable jury could find Pabst liable to Lorbiecki under
the safe-place statute and therefore rejected Pabst’'s argument that the circuit court should have
granted Pabst’'s motions for summary judgment. The majority reasoned that Pabst, as the brewery
owner, owed a non-delegable duty under the safe-place statute to frequenters, which included

employees of independent contractors like Lorbiecki.

As to the second issue, the majority held that the circuit court properly submitted the question of
whether to award punitive damages to the jury. Pabst, the majority reasoned, knew of an unsafe
condition but nevertheless continued to use asbestos-containing pipes. As a result, the jury could find
by clear and convincing evidence that Pabst was aware of the asbestos and that it caused serious

illness.

As to the third issue—whether the court of appeals misapplied the punitive-damages cap in Wis. Stat.
§ 895.043(6)—the majority held that the phrase “the amount of any compensatory damages
recovered by the plaintiff” in section 895.043(6) includes only amounts that a plaintiff is legally entitled
to receive after obtaining a judgment and excludes amounts that the plaintiff cannot obtain as a

matter of law.

The majority reasoned that the word “recovered,” read in context with its use elsewhere in chapter

895, consistently refers to amounts a plaintiff is legally entitled to receive after obtaining a judgment.
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The majority was further convinced by the legislature’s decision not to explicitly refer courts to consider

the total amount awarded in calculating punitive-damage awards.

Accordingly, because Pabst was the sole remaining defendant at trial, the punitive-damages cap was
calculated by reference only to the $2.3 million in compensatory damages for which Palbst was legally
responsible—not the $5.5 million total compensatory damages found by the jury that included
allocations to the four non-party “empty-chair” defendants. The cap on punitive damages was

therefore $4.6 million (twice $2.3 million), not $11.1 million as the court of appeals had ordered.

Takeaway: Under the safe-place statute, the heightened, non-delegable duty of care for employers
extends to employees of independent confractors. Moreover, a safe-place claim does not
categorically bar punitive damages, of which the cap is calculated by using the amounts that a

plaintiff is legally entitled to receive after obtaining a judgment.

COURT OF APPEALS REVERSES NEGLIGENT DESIGN VERDICT:
KNOWLEDGE IS CRUCIAL

Matthew Murphy v. Columbus McKinnon Corporation, 2024 AP 2271 (Wis. Ct. App. Apr. 30, 2026).

By Francesca Gatto

This per curium opinion from the court of appeals arises out of a construction accident. In this case,
the plaintiff, Matthew Murphy, was hit by a utility pole when it fell from “Dixie” style tongs manufactured
by Columbus McKinnon Corporation (“CMC"). Dixie tongs have two-pointed prongs, which attach to

either side of a pole and close on the pole as it is lifted.

Murphy brought a common law claim of negligent design and a strict product liability design defect
claim against CMC. At trial, Murphy argued that an alternative style of tongs, Hogg & Davis tongs,
would have been a safer alternative design for CMC. A jury rejected Murphy'’s strict product liability
claim but found CMC liable for negligent design. CMC appealed the judgment entered in Murphy’s

favor, and Murphy cross-appealed the judgment on various grounds.
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On appeal, the court of appeals concluded that there was

insufficient evidence to support a negligence verdict and

reversed the judgment against CMC. The court emphasized 1 1e court emphasized that negligent

that negligent design claims focus on the defendant’s conduct design claims focus on the defendant’s
conduct and knowledge, not solely on
and knowledge, not solely on whether a product turned out to
' whether a product turned out to be
be dangerous. It further quoted Morden v. Continental AG,
dangerous.

explaining that “negligence usually attaches only when the

plaintiff can prove that the defendant selected the more

dangerous route of manufacture knowing that it was unsafe.” 2000 WI 51, § 55, 235 Wis. 2d 325, 611
N.W.2d 659. Strict liability evaluates whether a product was unreasonably dangerous, but negligence
requires proof that the manufacturer knew or should have known that its product was foreseeably

dangerous.

The existence of a safer alternative alone does not create liability for a manufacturer and, here,
Murphy provided no evidence that Hogg & Davis prongs would have been safer than Dixie prongs.
He also failed to identify evidence showing that CMC knew or should have known that the Dixie tongs’
design posed a risk of injury. CMC tracked complaints and reports of injuries caused by its products,
and for more than 130 years it had never received another report that a load dropped from Dixie
tongs. Accordingly, the court of appeals concluded that there was insufficient evidence to uphold a

negligence verdict against CMC, and the circuit court judgment was reversed.

Takeaway: Proving an injury was caused by a specific product does not equate to proving a
manufacturer was negligent in the product’s design. This case reiterates that knowledge is critical, and
a plaintiff must show that a manufacturer either knew or should have known that a particular design

posed a risk of injury for a negligent design claim to be successful.

320 EAST BUFFALO STREET, SUITE 300 | MILWAUKEE, WI 53202 | 414-273-8550 | WWW.SIMPSONDEARDORFF.COM

Page 7



	Simpson & Deardorff Welcomes New Attorney
	Inside This Issue:
	Wisconsin Supreme Court Finds Safe-Place Protection
	Applies To Employees Of Independent Contractors
	Court Of Appeals Reverses Negligent Design Verdict: Knowledge is Crucial

